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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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- Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1)-ef the-
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order/appealed™:
against (one of which shall be certified copy) and should be accompanied by a fees of Rs:™ %\
1000/- where the amount of service tax & interest demanded & penalty levied of Rs/ & j;ékl"rg, aF 2T
less, Rs.5000/- where the amount of service tax & interest demanded & penaltylevied.isis |-~
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the, ‘amqunt of %
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the formrofs"
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated. e
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (Ol0) to apply to the Appellate Tribunal.
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2: One copy of application or O.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of

the Court Fee Act,1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the .
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten

Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4 4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dis
penalty, where penalty alone is in dispute.
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ORDER-IN-APPEAL

‘M/s. Corrtech International Pvt Ltd, 22, 2nd Floor, Dhara Centre, Vijay Char
Rasta, Navrangpura, Ahmedabad 380 009 (henceforth, “appellant”) has filed the
present appeal against the Order-in-original No. CGST/A’bad-North/Div-VII/S.Tax-
DC-015-17-18 dated 16.02.2018 (henceforth, “impugned order”) issued by the
Deputy Commissioner, CGST Div-VII, Ahmedabad - North (henceforth, “adjudicating
authority”).

2. The facts of the case, in very brief, are that the appellant, a service tax
registrant, was when audited by the C&AG, it was noticed that the appellant had
availed inadmissible Cenvat credit of Rs.14,94,030/-on certain capital goods during
2011-12 and 2012-13. Appellant agreed to the audit objection and reversed the said
amount on 05.03.2015 from Cenvat credit lying in balance. Later on, a show cause
notice dated 14.06.2017 was issued proposing appropriation of the Cenvat credit
already reversed, recovery of interest on Cenvat credit wrongly availed and
imposition of penalties. In adjudication, adjudicating authority appropriated the
Cenvat credit already reversed, confirmed the demand of interest on Rs.14,94,030/-
under rule 14 of the Cenvat Credit Rules, 2004 (CCR, 2004) read with section 75 of
the Finance Act, 1994 (FA, 1994) and imposed equal penalty under rule 15(3) of the
CCR, 2004 read with section 78(1) of the FA, 1994. Feeling aggrieved with the

impugned order, the appellant has preferred this appeal.
3. The following are the main grounds of appeal, in very brief-

3.1  Appellant denies the applicability of Supreme Court’s judgment in the case of
Union of India v. Ind-Swift Laboratories Ltd [2012(25) S.T.R. 184 (S.C.)] stating that
in that case respondent had utilized wrongly taken credit and the appeal was in
relation to the time period for which interest under rule 14 of the CCR, 2004 needed
to be paid, whereas, in the present matter appellant has not utilized the Wrongly
availed Cenvat credit. Appellant refers to Notification No.18/2012-CE(NT), by which
the words “taken or utilised” appearing in rule 14 of CCR, 2004 were amended as
“taken and utilized”, to state that there wrongly availed credit is reversed without

utilizing the same, there cannot be any interest liability on the same.

3.2 Relying on the following decisions, appellant states that it is settled principle
that interest liability in case of wrongly taken Cenvat credit will arise when taxpayer
has utilized the wrongly availed Cenvat credit; that in the presengﬂ;atter appellant

has only availed the credit wrongly and then reversed before utlll{ém rthg same
e Hello Mineral Water (P) Ltd [2004(174) ELT 422 (AlL)] 4
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e International Flavours and Fragrances (I) Ltd [2010 1 Taxmann.com (Chennai

CESTAT)]
e Pearl Insulation Ltd [2012 (28) Taxmann.com 231 (Karnataka)]
e Mamta Silk Mills (P) Ltd {2010(2) Taxmamnn.com 946 (Ahmedabad CESTAT)]

3.3  Appellant states that as per calculation sheet submitted during CERA audit,
the wrongly taken credit pertains to years 2009-10 to 2011-12 and not 2011-12 to
2012-13; that the Cenvat credit availed in service tax return for Apr-2010 to Sep-
2010 is clearly time barred, the period being beyond five years.

3.4  Appellant refers to CBEC’s Circular No.1023/11/2016-CS dated 08.04.2016,
wherein CBEC has clarified the mechanism of adjudication of show cause notice
issued on the basis of CERA/ CRA objections, and submits that show cause notice is

not issued in accordance with the said circular and is liable to be quashed on this

ground alone.

3.5  appellant states that there is no finding in the impugned order which can
allege that appellant had intended to evade payment of service tax and hence
invocation of extended period on the charge of suppression of facts with intent to

evade payment of service tax is not justified.

4, In the personal hearing held on 16.05.2018, CA Bhagyashree Bhatt and CA

Ajit Boricha represented the appellant and reiterated the grounds of appeal.

5 I have carefully gone through the appeal. The issue is all about of
applicability of interest provisions stipulated under rule 14 of the CCR, 2004 on the
Cenvat credit wrongly availed during 2011-12 and 2012-13. Rule 14, before
amendment vide Notification No.18/2012-CE(NT) dated 17.03.2012, read as follows

“14. Recovery of CENVAT credit wrongly taken or erroneously refunded.-

Where the CENVAT credit has been taken or utilized wrongly or has been
erroneously refunded, the same along with interest shall be recovered
from the manufacturer or the provider of the output service and the
provisions of sections 11A and 11AB of the Excise Act or sections
73 and 75 of the Finance Act, shall apply mutatis mutandis for effecting

such recoveries.”
After amendment vide Notification No.18/2012-CE(NT) - effective from 01.04.2012

- the words “taken or utilized” were replaced by “taken and utilized” and accordingly

the rule read as under -

14. Where the CENVAT credit has been taken and utilized wrongly or
has been erroneously refunded, the same along with interest shall be
recovered from the manufacturer or the provider of the oul, uts ice and
the provisions of sections 11A and 11AA of the Exase Actor sectic
and 75 of the Finance Act, shall apply mutatis mutandfs for effectmg st}ch

recoveries.” ¥ g : )
c\ 5o
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* 51  Therefore, for the period prior to 01.04.2012, interest is payable where

credit was taken or utilized wrongly, and for the period from 01.04.2012, interest is
applicable where credit is taken and utilized wrongly. As far as the period from
01.04.2012 is concerned, i.e,, for the year 2012-13, interest is payable if the Cenvat
credit was taken and utilized. In other words, if the credit taken was not utilized,
interest provisions would not apply. For the prior period, i.e., for the years 2011-12
or before that, the issue stands decided in Supreme Court’s judgment in the case of
Union of India v. Ind-Swift Laboratories Ltd [2012(25) S.T.R. 184 (S.C.)] wherein
Hon’ble Court found that interest is applicable where Cenvat credit is wrongly taken
even if not utilized as the words used in the rule are “taken or utilized” and not

“taken and utilized”. The first head-note of the citation reads as under -

Interest - Cenvat/Modvat - Interest on irregular credit whether arises from
date of availing such credit or date of utilization - Rule 14 of Cenvat Credit
Rules, 2004 specifically providing for interest when Cenvat credit taken or
utilized wrongly or erroneously refunded hence interest on irregular credit
arises from date of taking such credit - High Court in impugned order
proceeded by reading down Rule 14 ibid to mean that interest payable from
date of utilization of irregular credit and credit availment by itself not
creates liability to pay excise duty - High Court misread and misinterpreted
Rule 14 ibid and wrongly read it down without properly appreciating scope
and limitation thereof - Rule 14 ibid clear and unambiguous - No reason to
read the word “or” appearing in Rule 14 ibid between expressions ‘taken’ or
‘utilised wrongly’ or ‘has been erroneously refunded’ as “and” by way of
reading it down - Credit recoverable with interest on happening of any of the
three specified circumstances - High Court erroneously held that interest
cannot be claimed from date of wrong availment - Attempt by High Court to
read down provision by substituting “or” by “and” to give relief to assessee,
erroneous - Impugned order set aside and Settlement Commission’s order
restored - Rule 14 of Cenvat Credit Rules, 2004 - Section 11AB of Central

Excise Act, 1944,

Hence, for the period prior to 01.04.2012, this judgment of the highest court of the
land applies squarely and no amount of arguments would work in favour of the
appellant. Appellant’s argument that interest liability does not arise since credit
availed was not utilized can be relevant only after amendment in rule 14 from

01.04.2012 when the words “taken or utilized” were replaced with “taken and

utilized”..

5.2  With regard to penalty imposed under section 78(1) of the Finance Act, 1994
read with rule 15(3) of the CCR, 2004, I observe that adjudicating authority has
justified the invocation of extended period under section 73(1) of the Finance Act,
1994 for recovery of Cenvat credit availed without having proper documents. Since
the ingredients required for invoking extended period are the s{é gs’fo; invoking
penalty provisions under section 78(1) ibid and rule 15(3) 1b1d the @t’g equal to
the Cenvat credit wrongly availed has been rightly imposed. = =\ 5
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5.3  Regarding period of dispute, appellant states that credit was availed in 2009-
10 to 2011-12 as per calculation sheet submitted during CERA audit, whereas, as
per adjudicating authority, credit was availed on 01.04.2012 and earlier. Now,
interest is applicable on the credit taken wrongly in the period prior to 01.04.2012
even if the credit taken was not utilized, however, this is not so in respect of credit
taken on 01.04.2012 and thereafter because from 01.04.2012 credit utilization has
to be there to attract interest provisions. The demand of interest on the credit taken
on 01.04.2012 and thereafter has not been justified in the impugned order as there
is no finding on utilization of credit. Since appellant’s one of the submissions is that
credit taken was not utilized, the fact of utilization needs to be confirmed by the
adjudicating authority. This part of the impugned order, therefore, requires to be
decided afresh to justify the demand of interest on the wrong availment of credit on

01.04.2012 and thereafter.

6. Accordingly, I remand the matter relating to interest on credit taken on
01.04.2012 and thereafter to the adjudicating authority for a fresh decision. The

impugned order is accordingly modified.
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The appeal filed by the appellant stands disposed of in above terms.
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By R.P.A.D.

To,

M/s. Corrtech International Pvt Ltd,

22, 2nd Floor, Dhara Centre, Vijay Char Rasta,
Navrangpura, Ahmedabad 380 009

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.

2. The Commissioner of Central Tax, Ahmedabad - North.
3. The Joint/Additional Commissioner, Central Tax (System), Ahmedabad North.
4. The Asstt./Dy. Commissioner, CGST Div-VIl, Ahmedabad- North
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